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The Cities of St. Paul, Minnesota, Dubuque, Iowa, St. Louis, Missouri, Portland, Oregon, 

Wilinington, Delaware and Saiita Clara, California, and the Maryland Counties of Anne 

Arundel, Moiitgoinery and Carroll subiiiit reply coininents 011 two specific issues - institutional 

network (“I-Net”) requireineiits and local customer service regulations - aiid cominent briefly 011 

one new suggestion made by Tiine Warner regarding GAAP. 

At least one cable commenter, Charter, seeks to use the FNPRM as a nieans of escaping 

its contractual obligations with respect to institutional networks (“I-Nets”), arguing for 

immediate “elimination of unreasonable I-Net obligations on existing cable operators.” There is, 

however, 110 basis for Charter’s claim. The Cable Act authorizes a local community to require a 

cable operator to build an I-Net aiid to dedicate capacity on that network for educational and 

governinent use. This authority has been in the Cable Act since tlie Act’s inception and is 

suppoi-ted by its legislative history. Moreover, tlie Commission has recognized unainbiguously 

that an LFA can require a cable operator to provide an I-Net. The plain language of tlie Cable 

Act and the legislative history both demonstrate that Congress did not intend to exclude 

telecoiiimuiiicatioiis uses of I-Nets. In  addition, inaiiy I-Nets are used to transport public, 

educational, and goveriiineiital (“PEG”) video prograiiiiiiing, and thus are directly related to 

cable service. 

If tlie Coniniission were incautiously to accept Charter’s invitation to break cable 

operators’ I-Net agreements, the result would be far froin trivial. In inaiiy localities, I-Nets 

provide vital benefits to the coiniiiunity and are essential to governineiital functioning. The 

Cominission should thus steer clear of any statements that could be used to undermine a local 

coininuiiity’s right to establish and enforce I-Net requirements. 

... 
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The FNPEM recognizes that tlie Coininission cannot override a community’s right to 

establish custoiner service rules. The Cable Act is clear on this point. Moreover, LFAs have 

consumer protection powers derived not from the Cable Act, but from other sources. The 

Conimission sliould reject industry attempts to coiivince it to contravene the statute. 

Finally, Time Warner requests a ruling concerning generally accepted accounting 

principles (“GAAP”), an issue not raised in the FNPRM. Even if tliere were a record supporting 

such a ruling, reference to GAAP would not provide uniformity or clarity. And Time Warner’s 

suggestio11 has nothing to do with tlie removal of alleged barriers to entry. 
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Before the 
FEDERAL COMMUN CATIONS COMMISSION 

Washington, D.C. 20554 

Iinplemeiitatioii of Section 62 1 (a)( 1) of the 
Cable Coiiimunications Policy Act of 1984 as 
amended by the Cable Television Consumer 
Protection and Coinpetitioii Act of 1992 

In the Matter of 

MB Docket No. 05-31 I 

The Cities of St. Paul, Minnesota, Dubuque, Iowa, St. Louis, Missouri, Portland, Oregon, 

Wilmington, Delaware and Saiita Clara, California, and the Maryland Counties of Anne 

Arundel, Montgomery and Carroll (together referred to herein as the “Local Community 

Coalition”), respectfully submit these Reply Comments in response to the Further Notice of 

Proposed Ruleinaltiiig released by the Commission on March 5, 2007 (“FNPRM”), as 77 139- 

143 of its Report aiid Order and Further Notice of Proposed Rulemalting in the above-captioned 

proceeding, FCC 06-1 80 (“R&O”).’ 

The FNPRM proposes to extend the regulatioiis and findings of the R&O to incumbent 

cable operators as well as the new entrants addressed in the R&O. The Local Community 

’ In the Matter of Iniplenientntion of Section 621 (u)(l) of the Cable Coni~?unications 
Policy Act of 1984 as amended by the Cable Television and Consumer Competition Act of 1992, 
MB Docltet No. 05-3 1 1, Report and Order and Further Notice of Proposed Rulemaking (March 
5 ,  2007). 
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Coalition opposes such aii extension for several reasons which were suininarized in initial 

comments filed in this A fortiori, the Coalition also opposes the attempts of cable 

operators to argue in their initial coininelits that tlie Commission should apply tlie R&O to 

incumbent cable operators immediately, despite the fact that such incumbents are contractually 

bound by their franchise agreements. 

Giveii the short tinie allowed by tlie Commission for response to tlie initial comments, 

these reply coinments focus on two specific issues: iiistitutional iietwork (“I-Net”) requirements 

and local customer service regulations. Industry cornmenters ask the Coiiiinissioii, in defiance of 

the Cable Act, to eliiniiiate two valuable tools, authorized by the Cable Act and currently being 

utilized by local franchising authorities (“LFAs”) across tlie couiitry to beiiefit cable televisioii 

subscribers. The Comiiiission cannot and should not take such a step. In addition, these reply 

commeiits briefly address a iiew suggestion made by Time Warner in the initial comineiits about 

geiierally accepted accounting principles (“GAAP”). 

9. AL NETWORKS ARE LAWFUL PARTS 

At least one cable commenter, Charter, seeks to use the FNPRM as a meaiis of escaping 

its contractual obligations with respect to institutional networks (“I-Nets”), arguing for 

See Coininents of Aiiiie Aruiidel County, Maryland; the City of Carlsbad, California; 
the City of Dubuque, Iowa; the City of Laredo, Texas; Montgomery County, Maryland; the City 
of Redoiido Beach, California; the City of St. Louis, Missouri; and tlie City of Wilmington, 
Delaware (April 20, 2007); Coinments of the National Association of Telecominunications 
Officers and Advisors, tlie National League of Cities, the National Association of Counties, the 
U.S. Conference of Mayors, the Alliance for Corninunity Media, and the Alliance for 
Corniiiuiiicatioiis Democracy in Response to the Further Notice of Proposed Rulemalting (April 
20, 2007). 
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iininediate “elimination of umeasoiiable I-Net obligations oii existiiig cable  operator^."^ There 

is, however, no basis for Charter’s claim that I-Net obligations in general are unreasonable, nor 

for any suggestion that they lie outside the proper scope of a francliise agreement. On the 

contrary, I-Nets are specifically authorized by the Cable Act. Moreover, the vital iinportance of 

I-Nets to coiiteinporary communities requires that the Cominission take great care to avoid any 

stateinelits that could be coiistrued by the cable industry as an excuse to evade I-Net obligations. 

A. The Cable Act Authorizes nstitutional Networks. 

The Cable Act authorizes an LFA to require a cable operator, through the franchising 

process, to build aii I-Net aiid to dedicate capacity 011 that network for educational aiid 

goveriiinent use. See 47 U.S.C. $ 5  531(b), 544(l)(b). 544(1)(b) permits a 47 U. S. C. 5 

franchising authority to “establish requireiiieiits for facilities and equipment.” I-Nets are 

coinposed of such facilities and equipment. See, e.g., H.R. Rep. No. 934, 98th Cong., 2d Sess. 

1984, 1984 U.S.C.C.A.N. 4655, 4705 (“Facility and equipiiient requireinents may include 

requireinents which relate to . . . system coiifiguratioii and capacity, including iiistitutional and 

subscriber networks”). 47 U.S.C. 5 53 l(b) perniits the LFA to determine its use of the capacity 

provided by such iietworlts: it can “require as part of a franchise , . . that . . . channel capacity 

on institutional iietworlts be designated for educational or governmeiital use.” Any such PEG 

requireiiient in a franchise is enforceable. See 47 U.S.C. 5 531(c). 

This authority to require I-Nets lias been in the Cable Act siiice the Act’s inception. Even 

in 1984 Congress acknowledged that I-Nets fell withiii the scope of cable franchises. More 

recently, the Cominission recogiiized in the R&O in this proceeding that a franchise can require 

Initial Coiiimeiits of Charter Communications, Inc. on the Fui-ther Notice of Proposed 
Ruleinalting at 13 (filed April 20, 2007) (“Cliarter Comments”). See generally id. at 1 1-1 4. 
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an I-Net, expressing its opinion as to tlie reasonableness of certain ltiiids of I-Net requirements 

without suggesting that I-Net requirements were per. se unreasonable. See R&O 

Moreover, the Coinmission has previously recognized unambiguously that an LFA can require a 

cable operator to provide an institutional network. See, e.g., Implementation of Section 302 of 

the Teleconzn?unications Act of 1996: Open Video Systenzs, CS Docket No. 96-46, Third Report 

and Order and Second Order on Reconsideration, FCC 96-334 at 7 146 (1996) (‘‘OVS Order”) 

(“we agree that iiistitutional networks may be required of a cable operator . . . a local franchising 

authority may require a cable operator to provide institutional networks as a condition of the 

initial grant, renewal or transfer of a franchise”). 

The Charter Comments argue that all I-Nets are data networlts that are “unrelated to the 

provision of cable service” and therefore, under tlie Commission’s new rulings, cannot be 

required in a cable francliise. Cliailer Comments at 11. But tlie Commission’s new rulings do 

not imply such a result. On the contrary, as noted above, such a finding would conflict with the 

Cable Act, as well as with the R&O itself. 

Nor is there any basis for Charter’s suggestion in the language of tlie Act. Charter seems 

to assume that if I-Nets are not used to provide cable service, they are not cable-related. But the 

LFA authority recognized under $ 544 is not restricted to functions “related to the provision of 

cable service.” Rather, it covers anything “related to the establishment or operation of a cable 

system.” 47 U.S.C. $ 544(b). 111 other words, “cable-related” here means “cable syslen?-related,” 

not “cable service-related,” and I-Nets are clearly related to the cable system of which they are a 

part. The legislative history cited above shows that Congress rinderstood in 1984 that a major 

use for I-Nets was, and would continue to be, data transport and other two-way communications. 
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Nor is there aiiythiiig in fJ 53 1 suggesting a restriction related to cable service; rather, that section 

refers only to “educational or governmental use” (6 53 1 (b)).4 

The plain language of the Cable Act and the legislative history both demoiistrate that 

Congress did not intend to exclude telecominuiiications uses of I-Nets. The Act defines 

“iiistitutioiial network” as a ‘‘comminicufion network” not generally available to residential 

subscribers; that general term would not have been used if Congress had intended to restrict such 

requirements to video programmiiig. 47 U.S.C. 6 53 l(f) (emphasis added).5 Even in 1984, 

Congress was aware that I-Nets were used for the provision of services other than cable services: 

In addition, local cable systems began to develop the capability to provide 
services other than those essentially resembling television broadcast. This 
included two-way coiiimuiiicatioiis services through which subscribers could call 
up prograiniiiing or communicate over tlie cable system, and institutional 
networks with the capacity to provide tlie full range of comniuiiicatioiis and data 
transmission services lo government and educational institutions and private 
business. 

H.R. Rep. No. 934, 98th Cong., 2d Sess. 1984, 1984 U.S.C.C.A.N. 4655, 4658. Such services 

were being provided well before passage of the 1984 Act. Thus, in 1982 it was already possible 

to say that ‘‘[clable operators, searching for new services and sources of revenue, were able to 

take advantage of technological innovations that allowed cable systems to build high-capacity, 

two-way systems with computer switching capabilities.” The same source coiitiiiues: “As of 

early 1982, a large number of institutional network commitments had been made by cable 

In fact, the Act specifically prohibits a cable operator from attempting to control that 
use: see fJ 531(e). 

See H.R. Rep. No. 934, 98th Cong., 2d Sess. 1984, 1984 U.S.C.C.A.N. 4655, 4681 
(‘‘The term ‘cable system’ is not limited to a facility that provides oiily cable service which 
includes video programming. . . . A facility would be a cable system if it were designed to 
include the provision of cable services (including video programming) along with 
communications services other than cable service”). See ulso id. at 4664-65. 
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companies . . .”6 Thus, Congress was well aware in 1984 that I-Nets had functions extending 

well beyond cable service, and if it had meant to limit the types of uses to which an I-Net could 

be put, Congress could have said so. But, as noted above, Congress did 

Moreover, even if aiiy credence could be given to Charter’s suggestion that only systems 

carrying video programming were “cable-related,” the arguineiit would still fail, because inany I- 

Nets are used to transport PEG video programming from tlie origination sites to cable lieadends 

for distribution on the subscriber network’s access channels. See, e.g., Declaration of Jolui D. 

6; Declaration of Mike Reardoii at 71 6, 8; Declaration of Mary Beth Henry at 7 5 ;  

Declaration of Craig J. Nowaclt at 7 5 ;  Declaration of Gaurav Garg at 6. Such examples 

indicate that I-Net usage is directly related to video service. Is Charter, then, arguing that 

because such I-Nets provide other communications capabilities as well, the local community is 

for some reason barred from requiring tliem? Such a logical leap would not oiily be 

unsuppoi-ted; it would actually penalize a conimunity for making efficient use of advanced 

multipurpose communication networlts. 

Charter’s arguiiieiit is thus reduced to the iiotioii that I-Net requirements are in some 

fashion “unreasonable.” But the comments provide no evidence that either I-Net requirements in 

general, or aiiy particular set of I-Net requirements in a particular case, exceed the bounds of the 

Cable Act. Hence there is no basis for adopting any broad 

facts of any particular case, nor for any findings about 

rule relating to I-Nets, unrelated to the 

individual I-Nets or franchises. The 

Thomas E. Wolfsohii, “Institutional Networks,” cli. 5 of Nancy Jesuale and Ralph Lee 
The Community Medium at 48 (Arlington, VA: Smith, eds., CTIC Cable books, Volume 1: 

Cable Television Information Center, 1982). 

It should be noted that the 1984 Cable Act taltes two different approaches toward the 
Where “regulation” of services and facilities. LFA control over services is very limited. 
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absence of such examples is not surprising: cable operators have no reason to agree to 

unreasonable obligations, since the Cable Act has always protected them against any need to do 

8 so. 

Thus, Charter’s bid to have the Commission nullify its contractual obligations cannot be 

admitted; there is no legal basis for Charter’s opposition to I-Nets. 

B. 

If the Commission were incautiously to accept Charter’s invitatioil to break cable 

operators’ I-Net agreements, the result would be far from trivial. In many localities, I-Nets 

provide vital beiiefits to the coininunity and are essential to governmental functioning. They are 

classic examples of the way in which a cable system can meet the needs and interests of a local 

community. Thus, the Commission should tale care in addressing the issue to avoid malting any 

statements that could be misinterpreted by cable operators to support Charter’s position. 

Institutional Networks Meet Key Needs and Interests of Local Communities. 

I-Nets utilized by LFAs today often provide a variety of communications capabilities, 

including the provision of video, voice and data. Communities across the country have benefited 

in numerous ways from I-Nets with such capabilities. First, as noted above, such I-Nets are used 

to transport PEG programming. This functionality enables local corninunities to originate PEG 

telecasts iiot only from a dedicated studio facility, but from any point on the I-Net: a school 

facilities are concerned, on the other hand, local authority is much broader. See, e.g., 47 U.S.C. 
8 544(b)(1). 

* Charter appears to male policy arguments at 13 that an LFA, or Charter itself, should 
have entered into different agreements that did iiot require I-Nets. But it is no pail; of the 
Commission’s role to advise experienced, sophisticated parties on whether it is a good idea to 
enter into a contract - particularly when the contract t e r m  in question are expressly authorized 
by federal law. And it is inappropriate at best for Charter, having freely entered into such 
agreements, to try to use federal regulatory intervention to release it from the contractual 
obligations it voluntarily assumed. 
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putting on a noteworthy play, a municipal building hosting a Fourth of July celebration, a fire 

station malting a presentation about fire safety. 

Second, tlie data and other capabilities of I-Nets have enhanced or enabled local 

governineiits aiid educational institutions to provide other benefits to the community. See, e.g., 

Declaration of John D. Lyons at 5-6; Declaration of Mike Reardon at 77 6-10; Declaration of 

Mary Beth Henry at fifi 5-6; Declaration of Craig J. Nowaclt at 5-6; Declaration of Susan 

Littlefield at 77 6-9; Declaration of Gaurav Garg at 7 6-7. The Commission has acluiowledged 

that I-Nets provide such benefits. See R&O at 1 119. In inaiiy cases, I-Nets have been designed 

aiid leveraged to provide extensive and mission-critical public safety functionality, iiicludiiig 

data, voice aiid video communications. This backbone iiifrastructure can include Emergency 9 1 1 

dispatch, as well as communications iiiteroperability between municipal aiid state agencies. See, 

e.g., Declaration of Johi D. Lyons at 7 7; Declaration of Mike Reardon at 6; Declaration of 

Susan Littlefield at 

So valuable are the capabilities of I-Nets that iii many cases coininunities have carried out 

additional construction on their own to expand networks to reach additional sites or add 

capabilities over and above what may be provided as part of tlie coiisideratioii they receive under 

a cable franchise agreement. Uiider some franchise contracts, they may also pay for operating or 

inaiiiteiiaiice costs, in addition to the equipment necessary to activate I-Net dark fiber. See, eg., 

Declaration of John D. Lyons at 7 4; Declaration of Mike Reardon at 77 3-4; Declaration of Mary 

Beth Henry at 3; Declaration of Craig J. Nowaclt at 74. In such cases a cable operator’s 

contributioii made as part of its franchise cannot necessarily be separated from the network 

features or facilities paid for directly by the local government, with which they form a seamless 

integrated network. 
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This fact further undermines Charter’s argument. A claim of “uiireasonableness” 

assumes at a minimum that tlie cable operator in fact bears tlie cost associated with tlie I-Net, but 

that is not always true. Any ruling by tlie Commissioii adversely affecting LFAs’ rights with 

respect to I-Nets would thus run the risk of depriving LFAs not only of the benefit of the 

bargains they made in their franchise agreements, but also of the benefit of their own 

expenditures that have beconie part of the integrated I-Net. 

Charter also ignores tlie fact that an I-Net, once in place, benefits the cable operator 

because it enables the operator to offer new services to businesses and other institutions on a 

paying basis - even to tlie local government itself. See, e.g., Declaration of Susan Littlefield at 

4. 

A further complication is introduced by the fact that some communities have obtained I- 

Nets in settlenfenl of claims against a cable operator. Sometimes this occurs as a resolution of 

past noncompliance. See, e.g., Declaration of Gaurav Garg at 7 4. At other times an operator 

and a community may mutually agree to replace the obligations originally established in a 

franchise agreement with new arrangements that may be preferable for both parties, in a process 

of mutual accommodation that illustrates tlie benefits of allowing parties to work out such details 

on a case-by-case basis, rather than attempting to control them by centralized regulation in 

Washington. Here, too, intrusion by Commission regulation would interfere with bargains 

reached by other parties and risk depriving those parties of tlie fruits of their bargains. 

The Commission has no basis for interfering with contractual rights as Charter suggests, 

and such issues certainly cannot be resolved through a generalized nationwide rule witliout 

attending to the specifics of a given contract (particularly a rule adopted after only seventeen 

days’ notice). The Commission should thus steer clear of any statements that could be used to 
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underiiiine a local community’s right to establish and enforce I-Net requirements, which is 

guaranteed by tlie Cable Act. The cable franchising process - and in particular the renewal 

process that gave rise to most incumbents’ current franchises - is designed to result in a francliise 

that reasonably meets tlie fiitwe cable-related needs and interests of the conununity. If the 

Commission were to eliminate a requirement that all parties understood to apply in negotiating the 

franchise agreement, the Commission would upset that balance; and there is no justification in the 

record for such aii action, even if it were lawfid. 

11. 

The Cable Act expressly recognizes tlie authority of LFAs to establish custonier service 

rules. 47 U.S.C. $ 552. The FNPRM recognizes tliat the Commission cannot override a 

cornmunity’s right to establish custonier service rules, which flows from its basic governmental 

powers aiid is guaranteed by the Cable Act. R&O at 7 14 1 - 143. In fact, in tlie face of such 

clear statutory language, it is surprising tliat the Coinmission felt compelled to raise the issue at 

all. 

Coinmission to ban local customer service rules or at least drastically liinit them. There is, 

However, certain of tlie initial comments in this proceeding have essentially asked tlie 

however, nothing in tlie Cable Act or in the record that would suggest that tlie Commission 

should reverse its initial tentative conclusion. 

The Coinmission has no basis for construing the Cable Act in a manner that would impair 

an LFA’s exercise of its independent authority to protect consumers. As local governments, 

LFAs are charged with tlie protection of the health, safety, aiid welfare of their citizens. In this 

capacity they have broad authority to adopt regulations to protect tlieir citizens. And it is under 

this authority that local coiniiiuiiities establish general consumer protection regulations that apply 
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to all providers of services to citizens in the LFA. For example, the state of Maryland expressly 

urges local goveriinients to adopt standards to protect consuiners in their jurisdictions. Md. 

Code, Commercial Law, 5 13- 10 1 e/  seg. See, e.g., Md. Code, Coininercial Law, 5 13-1 02 

(a)( 1) (“The General Assembly of Maryland finds that coiisunier protectioii is one of tlie inajor 

issues wliicli confroiit all levels of government.. .”). Thus, such LFAs have consuiner protection 

powers not derived.fi.om the Cable Act, but derived from other sources and recognized by the 

Cable Act. 

Coiiimenter Verizoii acknowledges that the Comiiiission cannot override the express 

coiisuiiier protectioii authority provided by 5 552(d)(2) of the Cable Act, but would have tlie 

Conirnissioii rely 011 other provisions to narrowly constrain a//  LFA authority to impose local 

consumer protection rules on cable operators.’ Such aii approach would, however, talte tlie 

Coinmissioii well beyond tlie confines of the Cable Act. While the Cable Act may h i i t  aii 

LFA’s authority pzirszianf to its.fidera1 cable franchising azithority, it does not pusport to 

prohibit LFAs froiii exercising the authority they may have independent of /he Cable Acf to 

establish custonier service regulations by ordinance to govern service providers in tlieir 

jurisdiction, which is iiot restricted to cable operators or cable services.” In other words, the 

Cable Act cannot be read to exeinpt a cable operator from duly adopted geiieral consuiner 

’ See Coininents of Verizoii on Franchising Further Notice at 2-9 (April 20, 2007) 
(“Verizon Coininents”). AT&T also iiivites the Coiiiinissioii to exceed tlie bounds of its 
authority under 552, but offers primarily policy arguments, without inaltiiig clear why it 
believes the Coinmission can ignore 5 552. See Coinineiits of AT&T Inc. at 5-7 (April 20, 
2007). 

l o  This is iiot to say that LFAs have unlimited or unfettered authority to regulate customer 
service. State law itself contains any necessary limitations 011 localities’ coiisuiner protection 
powers. There is 110 need for the Commission to intrude into this area of state-local relations 
with tlie heavy hand of federal regulation. 
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protection regulations to tlie extent that tlie rules are adopted under the conimunity’s state law- 

based authority. 

This tallies with tlie language of Section 552(d): 

(1) Consumer protection laws 
Nothing in this subchapter shall be construed to prohibit any State or any 
franchising authority from enacting or enforcing any consuiner protection law, to 
the extent not specifically preempted by this subchapter. 

(2) Customer service requirement agreements 
Nothing in this section shall be construed to preclude a franchising authority and a 
cable operator from agreeing to customer service requirements that exceed the 
standards established by tlie Commission under subsection (b) of this section. 
Nothing iii this subchapter shall be construed to prevent tlie establishmelit or 
enforcement of any inunicipal law or regulation, or any State law, coiiceriiing 
custoiner service that imposes customer service requireinents that exceed tlie 
standards set by the Coinmission under this section, or that addresses matters not 
addressed by the standards set by the Coiniiiission under this section. 

Verizoii also argues that tlie Cable Act prohibits LFAs from iniposing any local customer 

service standards on cable operators’ provision of anything but “cable service.” Verizon 

Coiiiiiieiits at 4. But that is not what Ilie Cable Act says. Section 552(a) authorizes LFAs to 

“establish and enforce- (1) custoiner service requireinelits of the cnble ~ p e m o r . ”  Even the 

Act’s own authority extends to cable operators, not merely cable service. And as noted above, 

Congress was aware that cable operators might engage in activities other than cable service over 

their systems. See 47 U.S.C. 522(5), (7). 

Moreover, Verizoii’s approach would be impossible to apply in practice. The industry 

might have a more plausible argument if entirely different staffs were responsible for customer 

service for each of tlie services offered via a cable system, aiid entirely different people aiid 

facilities were involved iii the operation or maintenance of the facilities. But typically, activities 

affecting subscribers are not segregated based on service. For example, if maintenance requires 
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an operator to remove a line from service, tlie resulting outage will affect telephone, cable and 

Internet custoiners on that line. If the operators then fails to answer calls about tlie outage - and 

as a result, fails to satisfy telephone answering standards - it makes little sense to require either 

the operator or the regulator to try to identify each service call by whether a customer purchases 

a bundle of services, cable service alone, or only voice or Internet service. Drawing tlie line 

suggested by tlie industry is iiot only inconsistent with tlie law; it may also result in more costs 

and more complications. And from the subscriber’s standpoint, the problems associated with 

inadequate service do not depend on tlie particular services received. 

As with I-Nets, the public interest that the industry is asking tlie Commission to sacrifice 

to its convenience is far from trivial. Consunier protection rules continue to be needed, even in 

areas where two cable operators compete. See, e.g., Declaration of John D. Lyons at 

Where tlie Bells’ leisurely rollout of service does not yet reach, the need for effective and 

enforceable customer service standards is still greater.’ ’ 

MMISSION s GARDING GAAP 

Time Warner, at page 9 of its initial comments in tliis proceeding, asks tlie Commission 

to decree that gross revenues should be determined in accordance with generally accepted 

accounting principles (“GAAP”). l 2  A brief reply must be made to tliis suggestion. 

First, this issue was not raised in tlie FNPRM. The record is iiot in a position to support a 

ruling on a casual suggestion by a cable operator at a stage that allowed for all of seventeen days 

even tlie 
six years 

‘ I  As an example of tlie build-out progress anticipated by industry-supported state laws, 
state with tlie best rollout requirement to date permits the telephone company entrants 
to reach tlieir entire service areas - which service areas typically leave large numbers of 

consumers unserved even at full built-out. See N.J.S.A. §48:5A-25.2(2). 

l 2  See Comments of Time Warner Cable Inc. (April 20, 2007). 
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for the public to respond in a proceeding already cliolted with major issues. If the Corninission 

believes there is merit in Time Warner’s suggestion, it should issue a notice of proposed 

rulemalting allowing a reasonable time for comment. 

Second, Time Warner is seeking (as Charter did with respect to I-Nets) to have tlie 

Conmission rewrite its contractual obligations. Franchises already contain definitions of the 

basis for franchise fee payments, negotiated and agreed to by the cable operator and the LFA. 

Time Warner is asking the Cornmission to change the terms of its contracts by imposing federal 

regulations - terms to which Time Warner agreed as part of an overall bargain reached on inany 

different issues with a local franchising autliority. 

Third, Time Warner claiins that it raises this issue because it seelts uniformity and clarity 

in the determination of gross revenues. See Time Warner at 1 1. But GAAP will not provide 

such uniformity or clarity. See attached Declaration of Garth T. Ashpaugh. 

Finally, Time Warner’s suggestion has nothing to do with the ostensible purpose of this 

docltet - the removal of alleged barriers to entry. Apparently Time Warner, like Charter, sees 

this proceeding as a inere grab bag from which it hopes to get favorable rulings on unrelated 

issues, riding on the coattails of the Commission’s desire for competitive entry - even though 

Iiandiiig out such benefits to the cable industry would accomplisli nothing at all toward 

accelerating market entry. 

For inore detailed discussion of these and other issues, please see the comments of the 

National Association of Telecommunications O€ficers and Advisors (NATOA) et nl. 
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Respectfully submitted, 

Nicholas P. Miller 
Frederick E. Ellrod I11 
Marci L. Frischltorii 
Miller & Van Eaton, P.L.L.C. 
11 55 Connecticut Avenue, N.W. #lo00 
Washington, D.C. 20036-4306 
202-785-0600 

Couiisel for the Local Corninunity Coalition 

May 7,2007 

001 i 07 0017S.;.ZS i )O t '  
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CATION PURSUAN TO 47 C.F.R. 76.6(a)(4) 

The below-signed signatory has read the foregoing Reply Comments of the City of 

Dubuque, Iowa, the City of St. Louis, Missouri, the City of Portland, Oregon, the City of Santa 

Clara, California, the City of Wilmington, Delaware, the City of St. Paul, Minnesota, Anne 

Arundel County, Maryland, Montgoinery County, Maryland, and Carroll County, Maryland to 

the best of my knowledge, information and belief formed after reasonable inquiry, it is well 

grounded in fact and is warranted by existing law or a good faith argument for the extension, 

modification or reversal of existing law; and it is not interposed for any improper purpose. 

Respectfully submitted, 

16 
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Frederick E. Ellrod 111, Esq. 
Miller & Van Eaton, P.L.L.C. 
1155 Connecticut Avenue, N.W. 
Suite 1000 
Washington, D.C. 20036-4306 
202-785-0600 
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DECLARATION OF MIKE REARDON 



Before the 

Washington, D.C. 20554 
c IONS c N 

In the Matter of M B  Docket No. 05-3 11 

Implementation of Section 621 (a)(l) of the 
Cable Communications Policy Act of 1984 as 
amended by the Cable Television Consumer 
Protection and Competition Act of 1992 

I, Mike Reardon, declare as follows: 
- 

1. I submit this declaration in support of the Reply Comments of the Local 

Cornunity Coalition submitted in response to the Further Notice of Proposed 

Rulemaking released by the Commission on March 5,2007 (“F’NPRM”) as 

its Report and Order and Further Notice of Proposed Rulemaking in the above-captioned 

proceeding, FCC 06-180 (“R&O”). I am fully competent to testify to the facts set forth 

herein. 

2. I am the Cable Communications Officer for the City of Saint Paul, 

Minnesota. I have served in this position since 2005. My job duties include oversight 

and administration of the Cable Communications Office which includes the City’s cable 

fianchise/ordinance, government video production staff and the City’s Institutional 

Network as well as staff to the City’s Broadband Advisory Committee. 



3. The City has had an I-Net since 1988. The I-Net was designed and 

constructed by Continental Cablevision pursuant to the Cable Communications 

Franchise. Continental Cablevision paid the initial costs of construction. Since 2002, 

following its merger with previous owner AT&T Corporation, the I-Net has been owned 

and operated by Comcast Corporation. Since the I-Net’s upgraded construction was 

completed in 2001, the City will have added by the end of this year 13 additional sites to 

it. The City will have paid Comcast an additional $123,000 to extend the I-Net to these 

13 sites. Per the franchise agreement, Comcast provides extensions at a reduced cost 
7.. 

compared to the cost the City would have incurred if the City had to use a non-franchised 

fiber contractor. 

4. Other than the cost of extensions to new sites, under its franchise 

agreement Comcast provides the I-Net at no cost to the City for the duration of the 

franchise agreement and for any period that Comcast continues to operate in the City of 

Saint Paul. The franchise agreement will expire in 2013. The Franchise states in Section 

301 (A) that the obligation to construct, maintain and operate the I-Net applies through the 

term of the Franchise and continues for any time the company continues to operate in the 

City of Saint Paul. While the vast majority of I-Net related costs are covered by the 

franchise and the cable operator, the City is responsible for replacement of end user 

equipment and all other internal costs from the I-Net’s demarcation point. Additionally, 

the City has staff dedicated to the oversight of the I-Net’s daily operations and 

coordination of it with City departrnents. 

2 



5 .  At present, the I-Net connects approximately 250 sites, of which 

approximately 120 sites are active. These sites are mainly City facilities, but it is 

important to mention that the I-Net also connects the City to various sites owned by 

Ramsey County and the State of Minnesota. The I-Net sites include most of the City of 

Saint Paul’s buildings, including all police and fire stations, libraries, parks and 

recreation, public works and City Hall. In addition, the I-Net is connected to the Saint 

Paul School District’s schools, some Saint Paul churches, private schools, higher 

educational institutions, Ramsey County and State of Minnesota facilities. 

s ’S us 

6. The City uses the I-Net for m 7 critical video and cabl- -related us s. F r 

example, the City uses the I-Net as the backbone to transmit to Comcast the video signal 

for the City’s coverage of City and Ramsey County government meetings. Annually, the 

City transmits coverage of more than 100 City and County government meetings to 

Comcast’s headend via this I-Net for transmission on the subscriber network. 

7. The City also uses the video transmission capabilities of the I-Net for 

public safety purposes. For example, the I-Net is regularly used to transmit video 

training programs to the fire, police and other City departments. In addition, the I-Net is 

used for EOC/Homeland Security operations when and where necessary throughout Saint 

Paul. 

3 



8. The City and the Saint Paul Neighborhood Network (the City's PEG non- 

profit agency) also makes extensive use of the I-Net to originate live-shoots throughout 

the City. Some examples of this PEG use of the I-Net include live transmission of: (i) the 

Mayor's annual State of the City and Budget addresses; (ii) parades for community 

celebrations such as Cinco de Mayo, Rondo Days, Winter Carnival? and Saint Patrick's 

Day; (iii) numerous high school sporting events; (iv) election debates; and (v) religious 

events such as Rosh Hashanah and Yom Kippur services. 

9. Also, the I-Net's City-Link, which has its own headend at the City of Saint 

Paul City Hall, was originally built as a pilot project for video and data, but is now used 

exclusively as a low cost way to provide a limited number of video channels to City and 

county departments. 

10. In addition to these numerous video and cable-related uses of the I-Net, 

the City also uses the I-Net for data, which saves the City an estimated $350,000 annually 

in telecodinternet service and carrier costs. 

I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge and belief, and that this declaration was executed on the 4* of May, 

2007, at Saint Paul, m e s o t a .  

60 13'~03\00128~57.DOC 
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DECLARATION OF MARY BETH HENRY 



Before the 

Washington, D.C. 20554 

In the Matter of 

Implementation of Section 621 (a)( 1) of the 
Cable Communications Policy Act of 1984 as 
amended by the Cable Television Consumer 
Protection and Competition Act of 1992 

MB Docket No. 05-3 1 I 

enry, declare as follows: 

1. I submit this declaration in support of the Reply Comments of the Local 

Community Coalition submitted in response to the Further Notice of Proposed 

Rulemaking released by the Coinmission on March 5, 2007 (“FNPRM”) as 

its Report and Order and Further Notice of Proposed Rulemaking in the above-captioned 

proceeding, FCC 06-180 (“R&O”). I am fully competent to testify to the facts set forth 

herein. 

2. I am the Deputy Director of the Office of Cable Communications and 

Franchise Management and serve as staff to the Mt. Hood Cable Regulatory Commission 

(MHCRC). My job duties include planning, budgeting, directing and integrating the 

daily operations of the MHCRC; developing and managing MHCRC policies; serving as 

senior advisor to the MHCRC Director and carrying out sensitive and complex 

assignments. 



3. The MHCRC is the local franchising authority for Multnoniah County and 

the cities of Portland, Gresham, Troutdale, Fairview and Wood Village, Oregon. 

Comcast currently is the only franchised cable operator within our jurisdiction. Comcast 

operates under three separate but substantially similar franchise agreements which expire 

on December 31, 2010. The MHCRC has had an I-Net since 2002. The I-Net was 

designed and constructed by Comcast or its predecessors pursuant to the East Portland 

and East County franchise agreements. Under these agreements, Comcast dedicates 3% 

of its gross revenues to public, educational and government (PEG) and I-Net capital 

investments. Comcast retains 1% of the 3% for the I-Net Capital Fund. Comcast also 

charges a fee for I-Net use based on its (Comcast’s) operating and maintenance costs. 

Costs borne by the MHCRC include: construction, maintenance and equipment costs of 

approximately $6.6 million dollars. The 1% I-Net Capital Fund is dedicated (and 

restricted) funding to meet ascertained community PEG needs in MHCRC Jurisdictions. 

It was agreed to because of the financial capabilities of the cable operator, the 

demonstrated needs of the community, and the statutory provisions of Title VI 

4. The I-Net links approxiniately 270 sites in the MHCRC, including public 

PEG access libraries, schools, community colleges, local government, police, fire, 

providers and non-profit organizations. 

MHCRC USE OF T 

2 



5. The MHCRC Jurisdictions use the I-Net to transport video feeds from 

remote sites on tlie I-Net to the PEG access providers' sites, where the PEG providers 

schedule community programming on eight access channels. The I-Net also provides the 

transport of tlie access programming from the PEG providers' headends to the cable 

company headend for insertion in the cable programming service delivered to 

subscribers. For example, the live programming includes city, county and metro council 

meetings, planning commission meetings, public development commission meetings, 

charter review meetings, public hearings, community events, locill sports, arts and 

cultural perforinances, etc. 

6.  In addition, the public Iibraries, schools, comrnunily colleges, local 

governments and public safety agencies also use the I-Net for gigabit Ethernet data 

transport among their sites. 

1 declare under penalty of perjury that the foregoing is true and correct to the best 

of my kiiowledge and belief, and that this declaration was executed on May 4, 2007, at 

Portland, Oregon. 
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DECLARATION OF CRAIG J. NOWACK 



Before the 
c sc 

Washington, D.C. 20554 

In the Matter of MJ3 Docket No. 05-3 1 1 

Implementation of Section 621(a)(l) of the 
Cable Communications Policy Act of 1984 as 
amended by the Cable Television Consumer 
Protection and Competition Act of 1992 

declare as follows: 

1. I submit this declaration in support of the Reply Comments of the h c a l  

Community Coalition submitted in response to the Further Notice of Proposed Rulemaking 

released by the Commission on March 5, 2007 (“FNPW’) as 139-143 of its Report and 

Order and Further Notice of Proposed Rulemaking in the above-captioned proceeding, FCC 

06-180 (‘‘R&O’). I asn hlly competent to testify to the facts set forth herein. 

2. I am the Cable Television Coordinator for the City of Dubuque, Iowa. I have 

served in this position since 2006. My job duties include overseeing the City’s cable 

fianchise agreement with the local cable company, promoting public, educational, and 

governmental access programming, and running the City of Dubuque’s government cable 

access channel. 



3. The City of Dubuque’s current I-Net was designed and constructed by 

Mediacom pursuant to the 2005 cable television franchise agreement. The I-Net links 

approximately 77 sites in Dubuque including City government buildings including police 

and fire departments, selected county and state buildings, public and parochial schools, 

colleges, hospitals and medical clinics, and some cultural sites. 

4. Under this agreement, the City of Dubuque and other Authorized I-Net users are 

obligated to bear a significant part of the costs of the I-NET. Costs borne by the City of 

Dubuque and other Authorized I-Net users include: the purchase and maintenance of any 

equipment necessary to activate the I-Net. These costs amount to between $5,000 and 

$10,000 per site. Additionally, in 2006 the City and Mediacom negotiated an amendment to 

the franchise agreement with Mediacorn to share equally the cost of adding some additional 

sites to the I-Net in exchange for foregoing penalties for Mediacom cable franchise 

agreement violations. The share of the costs for these additional sites borne by the City and 

other Authorized I-Net users was approximately $54,700. In addition, the City budgeted 

approximately $180,000 over the next two fiscal years for I-Net management. The I-Net 

management costs are above and beyond the equipment and maintenance costs of activating 

the I-Net @e., lighting the dark fiber). This budget will be used for identikng individual 

Authorized User needs, best practices, and bandwidth management to enable us to fblly 

utilize this valuable community resource. 

2 



5 .  The City of Dubuque uses the I-Net to send the signals of the government cable 

access channel and the public school educational access channel to the cable company’s 

head-end for transmission to local residents over the cable company’s subscriber network. 

In addition, local public access users have discussed the possibility of live public access 

telecasts fiom certain I-Net sites using the I-Net to route to telecast to the cable company’s 

head-end for re-transmission over the subscriber network. 

6.  The City of Dubuque also plans to use the I-Net for network communications 

with other City buildings, a shared telephone system with the County, remote operations to 

fire stations, and as part of a fiber backbone for an emergency responders mobile data 

terminal network. 

I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge and belief, and that this declaration was executed on May 4,2007, at 

Dubuque, Iowa. 

3 



DECLARATION OF GAURAV GARG 



FEDERAL, COM OBlMIS SI ON 

h4B Docket No. 05-3 11 

ARATION OF GAk; 

Comments of the Local 

iiig in the above-captioned 

the facts set forth herein. 

r the City of Santa Clara, 

duties iiiclude overseeing 

all local Cable Fra I-Net Lease Agreements coinpliance issues. 



3. The City of Santa Clara, Califonilia lias had an I-Net since 1999. In 1996, 

e franchisee for the 

happens, the franchis 

not be required to pay for the I-Net. 

California, which are 

sites include our Fire, Police, Libraries, Schools, Cominunity Service Centers, 

Conveiition Center, Conimuiiication Center/EOC and City Hall. 

3 
# 

3. The City of Santa Clara, Califonilia lias had an I-Net since 1999. In 1996, 

hise agreement and a separate I-Net lease agreement with 

(then controlled by TCI; the current franchisee is Conicast). ennior Cable Par 

actenstics of an I-Net and required the franchisee 

with the Lease A ment. The Lease Agrcenicnt 

escriptioti of the I-Net, and what tlie City would pay 

e franchisee for the rnied. The I-Net, w desigied specifically for 

ated with the rest of the 

uded a more de 

he City of Santa Clara, Califoi-iiia agreed to pay 

letion of the network. As it 

an agreed deadline; the City 

ial liquidated damages as a result. That dispute 

that were owed and the 

happens, the franchis 

d to forego liquidated da 

not be required to pay for the I-Net. 

roximately 30 sites in tlie City of Santa Clara, 

California, which are ber for both video d data Services These I-Net 

sites include our Fire, Police, Libraries, Schools, Cominunity Service Centers, 

Conveiition Center, Conimuiiication Center/EOC and City Hall. 
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CITY OF SANTA CLARA’S IJSE OF THE I-NET 

anta Clara, California uses the I-Net for several video and 

niple, the 5 high schools and the School District office 

1 video programming to the City Municipal Building via 

s then transmitted from the City hhnicipal Building (a 

aid on to the subscriber 

cable-related purpo 

connected to the 1 

the I-Net. The progr 

e delivered in a L ed and Bulletin Format. 

City of Smta Clara, California also uses tlie I-Net to 

connect some 30 site ugh out the City. This I- 

Net serves as a criti nicipal government sites, 

CITY OF SANTA CLARA’S IJSE OF THE I-NET 

6. The City of Santa Clara, California uses the I-Net for several video and 

cable-related purposes. For example, the 5 high schools and the School District office 

connected to the I-Net transmil video programming to the City Municipal Building via 

the I-Net. The pro s then transmitted from the City hhnicipal Building (a 

aid on to the subscriber 

e delivered in a L ed and Bulletin Format. 

City of Smta Clara, California also uses tlie I-Net to 

connect some 30 sit ugh out the City. This I- 

Net serves as a crit nicipal government sites, 

perjury that the foregoing is true and correct to the best 

that this declaration was executed 011 May 7, 2007, at 

Director of In 

bo13 0.~~.0012R622.I)OC 

3 



DECLARATION OF SUSAN LITTLEFIELD 



May - 04- 2007 06  : 0 1 Pm F r om-COMMUN I CAT I ONS B I V I S I ON 314 552 2985 T-920 F‘ 002/006 F- 396 

Before the 

Was’hington, D.C. 20554 

In the Matter of 1Lf43 Docket NO. 05-3 11 

Implementation of Section 621(a)(l) of 
Cable Comunications Policy Act of 1984 a 

mended by the Cable Television Consume 
Protection and Competition Act of 11992 

I, Susan Littlefield, declare as follows: 

11. H submit this declaration in support of the Reply Comments of the Local Community 

Coalition submitted in response to the Further Notice of Proposed Rulemaking released by the 

Commission on March 5, 2007 ( “ F W W )  as 139-143 of its Report mcl Qrder and Further 

Notice of Proposed Rulemaking in rhe above-captioned proceeding, FCC 06- 180 (TUdl“). 1 am 

fully competent to testify to the faces see forth herein. 

2. I am the Regulatory Manager of the City of St. Louis Communications Divlsiom, 

serving continuously in t g s  capacity since December 1987. The Board of Aldernew (the 

Franchise Authority for the City of St. Louis) has designated this Division as its Franchise 

Agency, elelegaing and empowering the Division to administer and edorce on its behdf. 

Therefore, my responsibilities include cable tv francbise administration and complliance, cable 

complaint resolution, renewal negoeiaiions, B-Net deployment and compliance, franchise fee 



Mar-04-2007 06:Olpm ~ ~ o m - C ~ M M U ~ I C A T I @ N S  DIVISION 314 5 5 2  2985 T- 920  P 003/006 F- 396  

reviews,, rate regulation, other telecom provider licenses and billings, compliance with 

applicabke state and federal law, PROW permits, electrical code compliance, inspection and 

oversight of of telecodcable system consrruction in the PROW, research, and recordkeelping, 

among the many hndions reIated eo use of public property by cable and telecom providers. 

3. Both parties have benefited Erom the institutional network, the existence ~f which 

results from particular local circumstances and needs. The provision of I-Net services was freely 

and mutually negotiated by the City and Tele-Communications Inc (TCI) in a 2001 settlement 

agreement for certain of TCI’s past non-compliances during its oijginal 1984 - 1999 franchise 

and 1999 - 2001 extensions. Obligation for provision of I-Net services became the 

respomibilky of Charter Communications when it purchased the St. Louis system from TCI in 

June 2001.. The I-Nef: facilities are designed, constructed and owned by Chlrles 

Communications. Further, Charter Business Systems uses the same platform that provides the 

City with I-Net services to offer commercial customers voice, video and/or data services. 

4. The Cable Operator does not bear the sole financial burden for the 1-Net and has 

already profited commercially fiom its existence. W l e  the City has neither ownership nor 

equity interest in rhe I-Net and only receives services, the Settlemeraf Agreement specifies 

certain City’s obligations in this matter as follows: 

(a) space in City buildings made available for Charter’s nework eilernenrs to 

sewe aelher commercial customers as needed; and, 

$b> City bears cost for construction and operation of my additional sites beyand 

2 



314 552 2 9 8 5  1-920 P 004/006 F-396 
Mar-04-2007 06 : 01 p m  From-COMMUN 1 CAT1 ONS D IVI S ION 

those designated in the original settlement, should the City request that sites be changed 

or added to the I-Net after initial deployment. 

Because ofthe inclusion of their facilities on the I-Net, the Police Department chose TO 

separately purchase additiorurrf services Rom Charter Business Systems, generating 

substantial new annual revenue to Charter as a result of its I-Net construction. 

5. Because I-"et services did not have to be provided in advance ofthe planned Charter 

system upgrade to 760 W, the City first began receiving I-Net services in 2005. 

6. The I-Net links City Hall and 13 other major sites with fiber opric-based OC-12c 

and Ethernet connectivity and approximately 60 secondary sites in the City via Charter's cable 

modem network connections. All are located on the existing cable system. Facilities linked via 

the &-Net include City Hall, Street Department, Water Department headquarters and facilities, 

Parks h(C Recreation Department, Fire Deputment Headquael-s and 30 individual Engine 

Houses, Police Headquarters and three regional stations, neighborhood community centers, 

Communications Division, Rehse facilities, Air Pollution Control Center, Heafth Department 

and remote sites, and other city offices spread throughout our 63 square mille city. 

7. The I-net supports 'first responders'. The City uses the &Nee to prco~de data 

exchange between City facilities and departments, including secure encryypted transmissions (as 

required by federal law) between Police facilkies. The Fire Department is able to access critical 

infomatttion about f ~ e  sites as engines are deployed. In periods of emergency, remoee ""lve" 

video or data can also be sent from City Hall, Fire Department Headquarters 01- the City 

Emergency Mmagement Agency ( C E M )  Operations Center. Instantaneous communkatiorns 

3 



314 5 5 2  2985 T-920 P 005/006 F-396 
Mar- 04- 2007 06:Olpm From-COMMUNICATIONS D I V I S I O N  

between first-responders and other city department employees is a key benefit of rhe W e t  for a 

city such as St. Louis, located in ‘tornado alley’ and along the New Madrid fault. 

S. The I-Net contributes to city efficiency. The Idonnation Technology Systems 

Agency uses the 1-net to link its wide area network (WAN) . They i r e  able to remotely program, 

support and trouble-shoot every computer on the WAN, reducing down time and increasing 

productivity. They have set up “Cali Central” which allows instantaneous ernail commmnication 

among all city departments and computers, which kas proved enormously usefil for the Mkyor’s 

emergency directives during severe weather (for example the December 2006 ice storm which 

knocked our electric power in many residential areas of the city and created esrtrernely 

dangerous t r f i c  conditions) . 

9. Linked City Departments use the I-Net to facilitate fasrer and improved services and 

deliver electronic information to the public. Web pages are quickly updated in coordination with 

the City’s Corrununiey Information Network Department. Property tax assessment records or 

Recorder ofDeeds documents and permit applications are readily available on-line. While in the 

field, Neighborhood Stabilization Officers and building inspectors plug in their lapeops at any 1- 

Net site, including community centers, and access statistics, status reports or housing profiles 

physically located at City Hall, Our Communications Division intakes cable subscriber email 

complaintslcomenrs, and web-streams City TV 30 (the government access channei() v2eo 

progrmjing. Our recent introduction of live web-streamhg of Board of Aldermen meetings 

over the LNet was extremely well-received. 

110.1 declare under penalty of perjury that the foregoing is true and correct to elhe best of 
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my knowledge and belief, and that this declaration was executed on M 

Communications Division of the City of St. Louis, 4971 Oakland 

y 4, 2007, at the 

63112. 

Susan S. Littlefield 
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DECLARATION OF GARTH T. ASHPAUGH 



Before the 

Washington, D C 20554 
FE 

In the Matter of: ) 

Implementation of Section 62 1 (a)( 1) 1 
Of the Cable Communications Policy 
Act of’ 1984, as amended by the Cable 
Television Consumer Protection and 
Competition Act of 1992 

) MB Docket No. 05-3 11 

I, GARTH T I  ASKPAUGH, hereby declare, as follows: 

1.. I submit this declaration in support of the Reply Comments of the Local 

~ 

Comnunity Coalition submitted in response to the Furthe1 Notice of Proposed 

Rulemaking released by the Commission on March 5, 2007 (“FNPRM”), as 

of its Report and Order and Further Notice of Proposed Rulemaking in the above- 

captioned proceeding, F CC 06- 180 (‘“R&O”)., I atn fully competent to testifjr to the facts 

set forth herein. 

2 I have served as Piesident and Member ofhhpaugh & Sculco, CPAs, 

PLC (“A&S”), since December 1999 I am licensed as a Ceitified Public Accountant in 

the States of FloIida and Missouri. I previously sewed as an Audit SupeIvisor for the 

Missouri Public Seivice Commission I eamed my 3achelor of Science in Business 

Administration from the University of Missouri in 1977.. All statements in this 

Declaration are based upon m-j pel sonal knowledge 



3., I have over twenty years of experience in cable and utility late regulation 

matters.. Since 1992, I have worked with over 200 cities and counties in cable television 

related matters., I have performed franchise fee reviews of cable operators (including, but 

not limited to, Comcast Cable Comunications, Inc., Time Warner.Cable, Inc.., Cox 

Comniunications, and Milleilniuni Digital Media), financial analyses and reviews of 

cable television operator rate and equipment filings, and reviews of renewal pIoposals 

and transfei applications in Aizona, California, Colorado, the District of Columbia, 

Florida, Illinois, Kentucky, Mayland, Michigan, Minnesota, Nebraska, New Mexico, 

New York, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, Tennessee, 

Texas, Virginia, Washington, Wisconsin and Wyoming I have also assisted clients in 

evaluating mergers and purchases including Kansas City Powe~ and Light and UtiliCoip, 

Baltimore Gas and Electtic Company and Potomac Electric Power Company, SBC Media 

and Prime Commuiulcations, Prime Communications and Comcast, AT&T 

Communications and Tele-Communications Inc , and AT&T Broadband and Coincast 

Communications 

4.. I have peIforrned reviews ofthe FCC Forms 393, 1200, 1205,1210,1220, 

1235 and 1240 filed by cable operators with local franclGsing authorities for oveI ten 

years.. 

5.. Time Warner at page 9 of’its comments asks the Commission to rule that 

gross revenues should be determined in accordance with gener ally accepted accotwting 

principles (“GAAP”) . Time Warner states that it brings this to the Commission’s 

attention because it seeks wiiforrnity and clarity in the determination of’gross revenues. 

See Time Warner at 11 .. 



6 .  The financial community has set up GAAP not to determine what kinds of’ 

franchise fee payments are proper, but to govern the disclosure of financial information to 

investors and stocWloldeIs Because these two puIposes are dfierent, GAAP inay permit 

revenues to be recharacterized in ways that may be useful to investors, but would depiive 

a cable operator’s contractual partner ofrevenues due under the contract, 

7.. To the extent the contractual teims of any existing fianchise agreements 

may be unclear, clarity will not be provided by GAAP.. GAAP does not create bIight-line 

rules about g~oss ievenues. On the contrary, GAAP is a set of guidelines to be 

interpreted by professionals Accounting professionals’ interpretations will vary.. Thus 

GAAP will not provide clarity, but will provide fertile ground for disputes., 

8.. In pzuticdar, GAAP does not render a specific result in many cases 

Rather, different ways of characterizing revenues may all be described as “consistent 

with GAAP.” Thus, GAAP cannot generally be used to resolve disputes between cable 

operators and fianchising authorities about what should be counted in the franchise fee 

base 

9 Cable opeIators typically calculate franchise fees without fully disclosing 

to fianchising authorities their accounting guidelines or practices The fiancliising 

authority discovers areas of concern only if it conducts an in-depth review of the cable 

operator’s financial data 1heI.e will be no gain in clatity if the cable operato1 states that 

it has done its calculations “consistent with GAAP ” It will still be necessary to review 

the specific accounting practices used by the operatox and to determine whethe1 they are 

in accordance with the terms and conditions of the fianchise agreement 



10.. Different fianchise agreements define the relevant terms differently . For 

example, some d e f ~ t i o n s  of “gross revenues” include non-subscribex revenue, some do 

not.. Since these terms define the cable operator’s payment obligations, refexence to 

G M  will not create uniformity., 

11 In addition, GAAP is not a fixed standard It changes and evolves This is 

illustrated by the Sarbanes-Oxley legislation and by the fact that the Financial 

Accounting Standad Board (FASB) currently has undeI considelation a standad fo1 

reveiiue reco,gition based on changes in assets and liabilities It is influenced by 

legislation, by litigation, by the financial community, by regulatory bodies such as the 

Securities and Exchange Commission and by governing bodies such as FASB and the 

International Accounting Standards Board Thus, allowing a cable operato1 to 

rnanipuIate the defrnition of gross revenues by reference to GAAF’ would not simplify, 

but complicate, the matter 

12 In franchise fee reviews conducted by A&S, Time Warner has sought to 

use G M  arguments to Ieduce gross revenues by amounts that are paid to Time Warner 

affiliates for advertising eqenditures Time Warner, like othel cabIe operators, has 

affiliates that represent T h e  Wane1 in advertising Time Warner iecords the affiliate’s 

fees as a reduction to advertising revenue, rather than as an expense, thus reducing the 

revenues subject to fianchise fees. Such representative fees can decrease the total 

revenue from the placement of an advertisement on a cable channel by up to 39 95% 

Time Watner has argued that because it is permitted under GAAP to record its revenues 

as “contra-expenses” lathe1 than Ievenues, it is therefore permitted to manipulate its 



boolcs to reduce the franchise fee base, notwithstanding the economic realities of the 

transactions.. 

I declare under penalty of perjury that the foregoing is tme and coriect to the best of my 
knowledge and belief, and that this declazation was executed on May 4, 2007, at Winter 
Park ? FloIida 

Dated: May 4,2007 


